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And both employed strategies and tactics requiring maneuvers on

———

3

two fronts--legal and extra- legal. < ‘Q& . ) . -
" The dvailable documents suggest strongly that the

ioyalysts, and particuiarly the military, hoped to ;

.use the trials'ae'showcases demonstrating the hostility

e
the troops had encountered at the nands of the towns-

. - people since their arrival in 1?68 .The radicals, of
course, were eager. to show that the soldiery héd beeQ.

-

.persistently and delibe;ately provocative. Thus each
'side hoped to use the trials for propaganda purposes.3v
The major-objective'of ‘this paper is to'explore~tnose
stgategies and tactics and to asgsess their efficacy. Assessment
of rhetorical merit can only. follow"® once the unidue aspects of
“the colonial situation have been explored. If the‘choices ofu
the participants are to be evaluated on the basis of their,
'suasorp\potentiality it becomes necessary to determine which

,rhétorical strategies-and tactics were feasible and which were

-

' n6}3‘. ) ‘ ‘ ’ ‘ . * * . 7

. .

[ 4

Immediately after the incident both sides stocked their A

¥
/

4rhetqrical arsenals With/appropriate weapons. 'The first .
logistxcal task was teo collect prospective evidence. Accordingly,

both 'sides procured depositions from available eye Witnesses.

The town's gide 05 the story was quickly assembled and published

as g?Short'Narrative éf the Horrid Massacre in Boston.

A
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And both employed strategies and tactics requiring mqneuvers on

-~

two fronts--legal and extra- legal s °¢5 ..

-

The dvallable documents suggest strongly that the
loyalbats, and particuiarly the military, hoped %o ;

.use the tridls as'showcases demonstratlng the hostility
C. .
_ the troops had encountered at the hands of the towns-

. ) people since their arrlval in 1768 .The radicals, of

course, were eager. .to show that the soldiery héd beeQ.

-

L
.persistently and dellberately provocatlve. Thus each

y

“side hoped to use the trials for propaganda pur:poses.3
The Major-objective-of ‘this paper is to'explore~those
stgptegies and tact1cs and to assess their efficacy. Assessment
of rhetorical merit can only. follow " once the unidue aspects of

“the colonial situation have been explored. If the choices of-

4

the participants are to’ be evaluated on the basis of their,
'suasof& potentiality it becomes necessary to determine which

_fhetorical strategies-and tactics were feasible and which were

noy.

- -~/

¢ Immediately after the incident both sides stocked thelr A

v
/

4rhetcrica1 arsenals w1th/sppropriate weaponsx ‘'The first .
logistxcal task was te collect prospectave ev1dence. Accordlngly,
both ‘sides procured deposmtions from avallable eye w1tnesses.

-

The town' s,slde o£ the story was quickly assembled and publlshed

as A?Short'Narrative ¢f the Horrid Massacre in Boston.

A




_The professed design of taking .the depoeitions; was

M - to prevent ill-impressibns agajnst the town. The

" depositions, were not generall& in a form of words

[ . ‘ -

prepared%by the deponen;s, but when they had declared
. . T thelr knowledge of facts; the form and words of“:he o
deposxt;ons were settled by the Committee or Justices~<
There was no cross examination & no body present to
ask’' any questione-to elucidate any parts of the
.'depositionS*rnp scrutiny:was made into the credit,

and characters of the deponents.4

Atting Governor Hutchlnson wag clearly cognlzant ‘of the propaganda

“~

-

‘value of the deposxtions-collected by the town. General Thomas
Gage'was equally dlstraught by the Narratives and placed his
o faith in the account belng prepared by Lleutenant Colonel Wllllam
T Dalrymple. Lo N PR
‘ . _ The Dlabolical'hccount.giwen‘of-the latezpnhappy Affair

\*'n the éoston‘Papers. particularly that of Edes and Gill,

is too prepostérous and abéurd to gaAn credit w1th any

a true and 1mpart1al Narratlve of theé Affalryé
Altheugh twenty 31{ affidavits had been procured exoneratJ.nt7
the soldjers and establlshlng the'"Premedltated design in the,-

People to’attack the Soldiers"” ? these did not .appear in any

]

'American editibn of the Narratives. They were however added as.

an4append1x to the. pamphlet publlshed in London under the title

’ of A Fair Account of the Late Unhappy Dlsturbance at Boston 1n New

. ‘,England. From "horrld maesacre to "late unhappy’ diet%rbance -

' that are not preaudlced, and I am glad you are preparing )
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the tltles alone reflect the 1mages Wthh each slde trled to .
PR Ch
. progect to the public. And Gage was probably correct when he’- °

o

ynote to Dalrymple "that the Malevolent & Maliciohs Spirit which

%
prevalls,-w‘ll procure Witnesses enough to Swear t6 every thing

.

that w1ll Answer- the1r Purpose“ n?

The colonlal publlcatlons, accompanied by the inaccurate

AY

Pelham/Revere engraving8 tended to support thetinhabitants view,

depicting the soldiers as fhe ﬂillans. The crown depositions

supported the notion that the inhabitants had conspired to incite = °

“a riot and to. expell the King's troops from the towh. ,
Dalrymple seemed convlnced that the mlschlef originated with
the 1nhab1tants. He wrote to Gage on March 7th "The endeavours
of the people ever’slnce our arrival have been used. to: produce
' some considerable disturbance with the troops lately more ‘than
ever, and it‘has beew commonly said that they were determined to
get them’ removed."9 bn March 12 this time w1th even more
convlctlon that the colony was bent on armed re81stance to the \
King's troops, he wrote to Gagex "I doubt'not but it, w1ll fully .
/ appear that the attack of the kJngs troops was a concerted measure, -
that it only(falled by belng too early carrled into execution."lq
As its second maneuver the town sought to have the troops
removeq_from Boston, ‘ostensibly to preclude furthef vlolence dnd
bloodshed., A town meeting was convened and the 1mmed1ate expulsion
of the two regzments denanded: “nothlng Jlll satlsf§ the Town,
less than a total ad f\d immediate removal of the 'I’roops."11 The

[ 4

mllitary complied and the two reglments wére removed to Castle

Wllllam, far out in the Boston Harbor.

Q ‘ ' "1’ ! . . . G
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‘In contrast the mllltary were severely llmlted in their

legal/rhetorlcal options. Crlmlnal defendants in colonlal
Massacheusetts were partlcularly llmlted., Presumed to perJure

themselvesJ they were - precludeﬂ from testlfylng in their own

“<~

behalf Denied any'dlrect control over the crlmlnal proceedings
against then, defendants had o rely exc1u31vely upon the efforts‘
of counsel representlng them, unless they were w1111ng and able

to take their cause directly to the pubif& Furth;rmore, the
mllltary were’ not as successful as the town 1n thelr flrst extra-

legal efforts. On March 12, 1770, Captaln Thomas Preston, in

hopes no doubt of 1ngrat1at1ng hlmse;f~w1th the townspeople, took

¢

hls fate 1nto his own hands and as an extra-legal maneuver had

the follow1ng note publ?ghed in the Boston Gazette:

P

:.‘ . Permit me thro' the Channel of your paper, to return
my Thanks in the most publlek Manner to the Inhabltants
in general of this ‘Téwn--who . throwing a81de all Party
and Preaudlce, have‘hith the utmost Humanity and Freedom - .
stept forth'Advocates of Truth, in Defense of my injlUred
. o Innocence, in the late unhappy Affalr that happened on
.7 Monday Night last: And to assure them, ‘that I shall:
‘ ~ever have the Highest Sense of the Justice they have

" done me, which will be ever greatfully remembered, by

*

Their most obliged and most obedient humble Servant,

3

. - . .. 'THOMAS PRESTONL?

Although the immediate effect of Preston's message .may- have

————

been. favorable in abating the tempers of the town, the gesture

was premature and would -later prove embarrassing.

s~ ’ /

~
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The w1sdom of his maneuver was promptly questioned by Gage

., "

and served as a premonltlon pf 1mpend1ng actlons. ’
We. see a Publlcatlon of Captaln Preston s in the Papers,
thanklng the People for.laylng aside all PreJudlce &ca,
I can"t be a proper Judge at thlJﬂDlstance but I wish—

he may not have been too premature in that Measure And

'\

) ) if Illegal Proceed;ngs are hereafter made, use of agalnst
‘hlm, they will justify themselves by hlS own Words. 13
Two weeks after the’ 1nc1dent in Klng,Street March 19, 1?70,
Captaln Preston dlspatched his. first letter to General Gage, in
/’/ich he offered his account of what had transplred that fatal
evenlng before the customs house. His narrative 1s qu1te exp11c1t
in its criticism of the townspeople and recounts numerous incidents
of conflict dating from the arrival of the troops in 1768, The_
account does give us some 1ns1ght into Preston's mothatlons and .
actions. Apparently he felt that the sentry posted at the customs
house was in danger of being carrled off and7murdered by the

crowd and therefore he dispatched his men to extricate .the soldler

from the situation., ¥

Had Preston's sole purpose béen to rescue the sentry he
would have had sound—Iaw on his .side. Unfortunately, Preston
chose to justify his-aéflons:further. He feared that the mob

action "might be a Prelude to their plundering the King's Chest."_15 .

This noble and patriotic gesture did not have its intended conse-

quences., Upon‘receiving Preston’'s letter, Gage shared his views

with Dalrymple:




- 1
!

Captain Preston's own Account I rather wish'keot-here,
)

. than sent home. He had no*Business to‘defend.the Custom

- »

"House, uhless legaly éalled upon. I suppose his Mbtive .

for sendlng the Party was, to relieve the Centry who was §

> -
;

attacked and brlng him back to tife Guard, to pr%vent
- . lechleﬁ. Other Motives were no doubt good, honest and

Mllrtary' but they may not be good in Law, where a

Mllltary Man Acts _by his own»Authorlty Solely.16

Dalrymple concurred w1th Gage: "I agree oerfeotly with you on
the proﬁflety of keep*ng Captaln Preston 8, state of his case to

ourselves, the ~doing ones duty well here is dangerous, and w1ll be

. N\ , :
thought illegal. w17 . p

-
v

Preston' 8 rhetorlcal efforts, wh11e seemlngly sound, are not

-

so when evaluated in llght of prevailing legal doctrine. The

" soldiérs were'entrusted with keeping the peéace w1thout the,

. authorlty to employ "force against the inhabitants. When confronted'

by 01v111an rioters the military were not authorlzed to use their

' weapons unless so ordered by a c1v1l maglstrate. The situation

was a precarious one.18 : J’)

Since‘Prestqh had nrot acted pursuant to civilian orderé he
T could_justify his actions only if he went to the scene on military
busigeggz ih order to prevent the people from plundering the
‘ king's money”he needed.civilian authorization; otherwise, his

-~ T — r R 2
~presence would be illegal.

Aetthe correspondence between Dalrymple and Gage indicates,

they hoped to suppress'Preston‘s'account of what happened. Their

efforts, however, were unsuccessful. Inadvertantly a topy of
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Preston's letter reached England‘and Qas subseouently bublished in

several London ‘newspapers, including the Public,Advertiser of

April 28th. . o o

. ‘,/‘x

By mid- -summer the publication reached Boston, 1ts unégtended

-

xestination, and provided *the town counc1l with an interim rhetcrlcal

ex1gence. In rebponse, an advertisement in the Boston Evenlng

ost of Monday, July 9th urged the townspeople to gttend a meeting
scheduled for the follow1ng morning at Faneuil Hall "to counteract
the Designs of those 1nveterate Enemies among us, who, there is
reason to think, are still cont1nu1ng their Mlsrepresentatlons, and
using their Endeavours to increase the present Unhappy M1sunder-

standing. “19 ) : . - - £

‘Gage and Hutchinson were quite distraught by the publlcatlon.

Gage«wrote to Dalrymple- conflrmlng his premonltions regardlng
» -

Preston's orlginal gesture, His "foollsh Advertisement is printed

with the rest, so you see they have alreddy made their use of that

H

20, Hutcﬁsnson relayed his fears to Gage and lamented

unadv1sed Step."
the publications:l "...the people were enraged upon readlng Capt.
Preston 8 Narratlvehwhich I wish had not been publishéd in England "21
The problem as perceived at the town meetings which followed
required a two~-fold resﬁonse. First, Captain Preston’s accusations

against the inhabitants of Bdston had to be answered. And second, .

.any "ill Impressions" created in England had to be corrected.

* v '
. Theé council seized the opportunity to cast Preston in an

unfavorable light. They challenged him' to reconcile his letter
of Mdrch 12th and the publication appearing in London April 28th.

)
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Preston was snaéged in a rhetorical web of his own making. At
first he attempted‘to repudiate his accusations by claiming that
_)hat which was’ published ih Boston differed materially from the

original whlch had been sent to England.22

When pressured to
d1sclose the alleged dlfferences or support h1s accusatlons,
'Preston declined further comment 23 heedlng Gage s advice to
continue {oumalntaln -silence.
‘You did ver§ right-to give no Answer to ‘the Letter from
the Conmittee;.as you ?ay be certaif -both their wvisit |
. to_you first, and\thelr Letter afterwards had no ofher
‘_Meaning than to entrap you. At the Beginning of this
Aunhappleffair'you waS4unﬁarily drawn in to-publish an
Advertisement,(advised to it no'doubt as a measure proper

. - to ingratiate yourself with the People. The Intent of

1t was sé€en tbro*\at this Dlstance, and. you have now

-

found the Use they have made of 1t.2% T ‘

Preston s dilemma and feeble response served the committee
‘well in meetingkits'second opjective} On 3uly 13th they drafted
a letter to be dispatched to their friends in England. The letter
was later published in an English monthly magazlne..

In an attempt to undermine any prejudicial impapt which
" "Phe Case of Captain Thomas Préston” may have had in England, the
pomnittee noted that "s; shocked was Capt. Preston himself at
its appearlng in this light on this side the water, ‘that he was
1mmed1ately apprehensive so glaring a falsehood would raise the
1nd1gnatlon of the people to such a pitch as to prompt them to

.some attempts that would be dangerous to him.," 25 The committee

.
)

1i
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S ’ hastened to add- that "there was no such disposition appearing
among the people" and that Preston remainhed "in saPe~castody " )
_mhe information communlcated was de31gned to achieve a dual effect
First, the 1nformatlon publlshed in England regarding the conduct
of the inhabitants was untrue. And gecond, even when mallclously
maligned the Boston populace was calm and unaffected and Woul?
surely not resort to lynchlng poor Capt@ln Preston.,

Th:woltlzens of Boston .were corisistently. reinforced in their
prejudlce against the military, "Every funeral brings thousands
of people together and inflamés them against the Troops. w26 The
hostilities were further 1nten81f1ed by the general feellng that
1nnocent blood had been spilled and could be expiated only by
.the spllllng of more blood, namely that of the sold1ers.

The communications media was clearly controlled by the
radicals thus.limiting the options of the loyalists. Shortly
before the trial of the soldiers a vigorous pgbsecution by .
newspapeg was inaugurated' Gage perceived the rhetorlcal strategy
cleariya "It is now become usual to open the Eyes of the People
thro' the Channel of the Press. n27 The Monday before the trlal
the Boston Gazette offered a carefully contrlved Piece of persuasion

=" in the form of an editorial: )

L Y

Is 1t then a dream, murder on the fifth of March, with

. the dogs greedily llcklng human blood in King-street.
Some say that rlghteous heaven will avenge it-and what = .
says the law of God, whoso sheddeth man's blood Yy man
shall hls blood be shed. 28

\t the time the "problem of’newspapertlnspired Prejudice remained
[

I
E )eyond the judges' qontroi,"zg

; Q ‘ ' o l,co
[ .

|

|
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) J‘. Public indignation was aroused and ‘the laws of God were ' .
. advanced by politically influential clergy: Pressure in the form |
of theological dissertations was .exerted from the puﬁpit. Prior.‘ K q
h “o the trials several promlnént clergy (Charles Chauncey, John 4
Browne, and John uathrop) prepared and dellvered quas1-polit1cal .
‘sormons de51gned to agitate the public even further. Sudh pulpit
eloquence was another agitational and propagandlstlc weapon, A
effectively. .employed by the, radlcals to create ‘a preJudiclal S

deliberative cllmage '

The first maJor legal maneuver required by the sxtuation was'
the selectlon f counsel. After drswing up,_ the indlctments. the
attorney general, uonathan Sewall left the province and declared

. /"N L
that”’he would never appear in another courtroom in Boston again.

[}

YHutchlnson-then app01nted Samuel Qulncy;to serve as prosecggor

. for the crown. Fearing that Quincy's tory leaningSvmight soften
the prosecutlon, the Boston town council selected Robert Treat
Palnb a milltant whig and future signer of the Declaraction of

) Independence, as-an -assistant to the prpsecutor. Accordlng to

preVailing law neither Hutchlnson nor the coun01l had‘the aﬁthorlty
. m— - .
" to0.appoint a special prepmécutor. But neither side challenged ¢
L the jurisdiction of the other, bothfassuming that their 1nterestsA

. would be'beét _represented- by the selections madel’

I

The choice of defense counsel was another matter. ‘Gage and
)

the mllltary men felt that "Lawyers should be procured from some
!

of the other Prov1nces. =30 Thelr w1shes were decllned and John
Adams and Jos1ah Quincy (Samuel's brother), both promlnent radicals,
headed the defense team, assisted in Preston s trial’ by Robert '

iluchmuty and in- the soldlers' trial by Samgson'Blowers.

’ N ' '
R s Ve - .
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Historians. have. devoted con31derable attcntlon to the analysls
of, the ‘selection af defense cpunsel. Speclflcally, vwhy (1f 1ndced)\ -]
did Adams and Quincy rlsk their reputatlons and futures to defend

1 * -

polltlcally unpopular cllents° No doubt cavalier sentlments that -
‘an accused no matter how heinous his crlme, ‘is entltled to- the.

best defense avallable, accounted for part of. the reason for their
accepting the causé. But more 1mportant1y, it.should be remembered .
that Quincy, partlcularly, -accepted the case only after beang

adv&sed and urged to undertake it, by an Adams, a dancock. a '
Mollneux, a Cushlng, a Henshaw, a Pemberton, a Warren, a Cooper,

and a PhllleS."3 A 31m11ar sanction and note of approval by
promlnent Sons of leerty probably 1nfluenced John Adams' acceptance -
of tpe.case too. It-also bears notlng tpat on June 6, 1770, Johq
Adams was elected bx;the town as its representative to the General Y,
Court of‘Massacheusetts——after he had accepted the cause 6f the
’.military.: Accordlng to Hlller Zobel, the 1ead1ng authority .on
the massacre, "Adams electlon indicates that the Sons of leerty

i

considered -his representatlon of the soldlers to be entlrely

- ~
P

compatlble w1th their own gplltlcal alms."32 Even after aohiev1ng .,
acqulttals for the hated ‘lobsterbacks, Johh Adams was invited,

but decllned, to dellver an oratlon at thefannual commemoration
- of the massacre. Soj:t appears that while Adams and Qulncy N

prébably rlsked belng taunted by an 1gnorant populace. they did . f
\l’ \)

not risk their political futures or their lives.
The question rema1ns~--why did Sam Adams and the Sons of

Liberty encourage radical representation for the accused? Several .

factors probably account for their willlngness to allow the mllltary I




.
.l
B * .
., . . V4
~ ‘.

to have the best lawyers aVallable. First, thelr representat*on .

~— e

wbuld probably prevent posterlty s potential censure that theg'. ’

proceedlngs were conducted unfalrly. Second given thelr extra—

h legal maneuvers to 1nsure public support, the radlcals probably
A fa11ed tg cons1der even the poss1b111ty of an acqu1tta1 -And
uhlrd, radical representation would probaoly minimize the risks
that’Boston's behavior would ,be tried'along with~the soldiers..
Had ‘indications of premedltatlon been advanced at the trial,

Sam Adams and other 1eaders of the Liberty party mlght well have

- | 4

been arrested and -‘tried on charges of treason.

3

Once counsel had been selected ‘the next legal task was that
a of schedullng the trials. The radlcals, confldent that the

~

rhetdrical cllmate was unfavorable to the' sold1ers, agltated
for instant Justice. Defense sought a cont1nuance in hopes that
+the p011t1ca1 temper mlght abate 1n the 1nter1m. _The legal as
well as_extra—legal'ehlcanery whlch followed culminated in

another battle of rhetorical wits—;a battle u;timately won ?i;//’/’

4

the defgnse.

r l

Given the 1nf1amed climate' created by the radlcals, the .

»

- . F
* military felt it necessary to "postpone their Tryals as 1ong asg®

poss1b1e, in the’ Hopes that People will cool by Degreés, and be
more cautious of Oaths when ‘they give their Ev1dences.j'33 The -

judges concurred, forcing the radlcals to dip into their rhetorical

"
"t

arsenal and seize any and ail weapons-which could ihtimidate and

overawe the Judiciary, r/ym,lrate committees demanding - 1mmedJate
l “

justice, to calumnles and insults, and ultlmately to threats to

withhold 3ud1c1a1 salarles. ‘ i : .

| . B l";
| Q . . t
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Hotvever, Hutchinson's maneuvers proved more effective. The

court mét:and«adjohrned,'shifted meetings to Cambridge and proceedecd

o cirduit. Then several fortuitous judicial ailments achieved the -
’l - . . . .
oSJ.red delay. The postponement'was of real value beqause it ,

-

enabled ﬂutchlnson to get reports through to, Lendon and receive

orders cpverlng the Qpntlngencv of conv1ct10n. Should the soldiers

be .found gullty, the governor was to. grant an 1mmed1ate reprieve, 1

i pendlng a full pardbn from the Klpg o P /4
By early fall Preston felt that the temper of the town was .

s QL
, reasonably condu01ve to a falr trial and pressed the court for a_

prompt hearlng of his cause. The arralgnmeﬁt took” place September ,'

JORTER S

7th, at'whlch tlme the court abruptly adjourned and proceeded~on
c1rcu1t thus puttlng the case off until late Octoher. -

At the arralgnment Adams launched his first surprise attack.

He asked that Captaln Preston's trial be severed from that of the

soldrers. '"Were the officer to be tried in the same proceedings -

w1th the men, the resultant mutual flnger-p01nt1ng might well
conv1nce the Jury to find all the defendants gullty w3 That\l
ratlonale,'offered by the leadlng legal historian on the trials
iS'huestionable since neither Preston nor his men could testify
in their-own behalf. It would remain'for‘counsel to, "point the
flnger", and .that seems unlikely. It seems more reasonable.to
conclude that Adamg wanted separate trials because of the potentlala
evidence avallable to him in his defense.- Preston's best strategy

would be that he did not order the men to fire. Testimony by

. _one Richard Palmes was the case in p01nt. Palmes had talked-to .

Preston at the scene and 1nqu;red whether the soldlers' guns rere

Pl
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loaded and whetherrhe 1ntended them to flre. The first part of
the queotlon was answered in the affirmative and the:. second part

‘"by no-means.."35 According to Fleming "Mr. Palmes was the real
reason fqr .the separate tr1alg.. detaching Preston from his men(
converted Palmes into a witness for the Captaln n36

) . The first task, once the tr1als wére underway, was the
selection of a jury. Since contemporary procedures dictatedi
that prospective jurors be ,selected by town meetlngs. the .
strateglcal advantage to the prosecutyon is obv1ous. The flnal
llst submltted contained the names of individuals who were

_ favorable to the town's cause. But John Adams was not to be -

out-mameuvered. He effectively exercized his challenges to
' excuse all of the veniremen submitted. In this instance colonial
_ defehse couheel had/abdistinct'adwantage‘over'their éolIeagues
of today. Only the defense was permitted to challlenge prospective
‘jurors. And once the list was depleted,’ it was the custom of 5
che day to fill yacancies by having the sherlff call upon
spectators and passers-by to serve, subject to challenge, until’
a'juri'had been impaneled. ‘ The b&standers_available just happened
to have been favorable to the cefEnse. In Prestoh's trial Adams
. challenged twenty~two of the panel before securlng a favorable o
Jury—-so faVorable in fact that of the twelve Jurors eventually
iselected, flve later became loyalist exiles. Of those jurors
1mpaneled for the trlal of the soldiers not one came from the
37 )

town of Bogton.

- . -

o : < ) . . L3
e The obvious question remzins: why did Sam Adams miss his:.

- chance tgQ pack the courtroom with patrlo;s favorable~to his cause?-

-

v
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. &
Nothing, unfortunately, has been written’ to explaln his failure.

-

.&
to seize this opportunity. .This tactical oversight as well as '

hig conspicuous absence from the trial itself, may have been a
political concession to his cousin,” for by-the time the trials
commenced, substantial evidence that the townspeople had engineered

-

"the fatal clash between the civilians and the. soldiers had been

-amassed. It is also poss1ble that, as w1th other dec1s1ons,
over;onfidence had once again bllndéd Sam Adams to the obv1ous. .
\ gohn Adams' 1nter1m.v1ctory in thefselebtion of a favorable
jury has led some to cohsider acquittal a foregone conclusion.Bs
Hindsight might prov1de such cettainty but tHe correspondence of
contemporar1es39 clearly shows that they were foré prepared for

[4
conv1ction than acquitt l--fearing particularly that the fate of

) Preston and his men would be’ the same as that of Ebenezer Richardson,

the custops informer who fired ‘at-a group of boys and killed one
while they were ’ttacking hig home, The jury, contrary to judicial

\\\\\

to all, coulq foil even thevbest defense strategy. .

" Having d1scussed the strategies employed by both sides prior .
to*the trials as’ well as the preliminary 1egal maneuvers, ggfentionA
now needs to be focused upon the'issues adjudicated during the .
trials_themselves. 'Whereas the means to persuasion were rélitiv ly-

unconstralned in the extra-legal s1tuatlon, the rhetorical poteﬂtlai

1

. of courtroom discourSe was limited. Only issues relevant and

.material to the instant controversy should be discussed.. That

excluded numerous issues which had'been the focus of attention . s

outside. the courtroom., For- instance;

© . s '

8
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The right of quarterlng troops in- th1s province nust be

. |
- . dlscussed at a different trlbunal. The const1tut10na1 ' * ?

AN

legallty, the propriety, the expedlence of their appoint-

ment are questions of state, not to be determined, nor

' . even agltated by us, in this Court 4o

(.

Clven those limitations the courtroom rhetors nonetheless sought
kA

“to uge the legal forum as an educatlonal forum as well. Spec1f1cally,

.

the prosecutdon, defense and Judlclary offered polltlcal and
N legal dissertations des1gned to inform the publicon prevailing
°, crlmlnal law. Such leptures were necessary because:of the numerous
legal misconceptions which had been qircuiateq to the public
outside the legal setting. Ciearuy‘the outeome of the pending .

massacre trlals would depend upon an adequate and correct under-

v

standlng of the law. -

In this instance our'colonial,forefathefs had greater flexibility

“than would contemporary legal rhetors confronted with similar
- : . . R
challenges. Colonial*lawyers could and did argue law to jurors

?

:and colonial judges had greater freedom in instructing them,

LN

Ma jor issues had te‘be resolved---for the jurors as well as

for the public at large. First. what constitutes a lawful of unfl
-~

lawful assembly? Given the c1rcumstances of the affray in King

Street this questlon was appllcable to both the soldiers and the

sinhabitants. The prosecutlon claifidd that the soldiers were an

.unlawful assembly, and since the law specified that every individual o
- who is pa;t o£>an unlawful assembly is answerable for the doings

of the fest the mllltary men - were gu&lty as charged. Their

purpose.for being at the scene had to be closely scrutinized before
. ¥ .
v/ w, ‘. ‘ Ky “\ 8

1

e -

!




-

- the questiorr could be answereds The defense with the-.support of
the judées contended that the soldiers had set out upon a lawful

errand, namely assisting a fellom_subject in distress. This made
s . 3 .‘ ll‘ /
Jhem a lawful assembly, the implication of which was a necessary

zorollary to the prosecutions' contention: "...if any assembly

be lawful, each individual of that assembly is answerable only

for his ovn act, and not for any'other."u1 The prosecution accepted

1]
the purposes for th@~sold1ers presence as-advanced by defense but

—

contended that "even tho they were Lawfully assembled when they
gnt there yet the moment they turned their Arms on the People

| w1thout just Cause they became an Unlawful Aﬂsembly. wh2 This ' h
concess1on on the part of the proSecutlon was unnecessary and -

unw1se. Paine and Quincy failed to make use of the ma jor -

rhetorical option available to -them in establishing that the -
soldiers had assembled to achieve unlawful objectives. They =~ .7
could .and should have made use of Preston s publicly stated

. purpose of actlng to protect the King's money. Had they advanced

such ev1dence they could have established that the soldiers were

-

an unlawful assembly. &

The prosecutlon was equally inept im its efforts to establish
- .

that the crowd was a lawful assembly. John Adams was arrayed for

~  .battle and mdde a strong ‘case for the defense contention that the .

mob was 1llegally asgembled.
Bailey "Saw the Molatto ‘'seven or elght minutes before

the firing, at the head of twenty or thirty sailors in
Corn-hill, and he had a large cordwood stick."” So that

this Attucks, and some others, appears to have undertaken

ERIC 2U
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P to be the hero of the nlghi and to lead this army with
banners, to form them in the first place in Dock/qguare,

—\3ﬂﬁ_marqh them up to King- st;eet, with their clubs; they

'.passed.throﬁgh the mainstreet up to the Main-guard,/}n'

rder to make the attack. If this wag*Q;t an unlawful~
//i;sembly, there never was one in éhe wor 3.43 ' N

J;llq important for the défense ‘of the soldiers this information .

- was also imparted for the peneflt of the inhabitants og Boston, ! .
What cbnstitutes'a lawful or unlawfui assembly‘was something that )
"ought to be known to every one who has any disposit{on to be
concerned in aﬁ unlawful assembly, whatever mischief happens in
ﬁpe‘p;osecution of the'design they set out upon, all are answerable
}or'it."uu The judges.too felt compelled to address theé coionists

on this subject and inform them specifically ﬁhat the redressing"

of pubiic grlevances by violence "1s levying war against the King

w5

+

.and is treason,
T

. N t * ’ . - ’
Adams' motives become even clearer when we examine the

entries he made in his diaries years later. f:

- 4 "++,1It appeared to me, that the grééfest Sgrvice which
could be rendered to the People of ¥he Town, was to lay
R before them, the Law as it stood, that fhe[y]might be .
» 'fully apprlzed of the Dangers of various kinds, which "
must, arlse from intemperate heate and irregular commotlons.I

-

Adams used the legal forum to advance his own polltlcal philosophy.

t

that "mobs will never do"47 and to warn hlS fellow citizens of

the dangers inherent in following a course based on violence. .

4 ' '
. . -




‘The second major issue to be‘resolved was the question of
self-defense. Was there just cause for the soldiers firing ‘Into '
the<crowd? The prosecution-claimed‘that'the soldiers were not

justified in firing into the crowd unless they cquld in no other

way extricate themselves from the situation. Paine reasoned that

the "plea of(f/lf Defence which is made for them must. inevitably
fail unless you can he Satlsfled there vias no other possible way |
of Saving thelr Lives but by (firing) killing."U8 The defense
disagreed and countered with the following argument.

’ When the multitude was shoutlng and huzzalng, and
threatenlng life,. the bells all ringing, the mob whistle
screamlng‘and rendlng like an Indian yell, the people
from all quarters throwing every specles of rubblsh they
could plck up in the street, arid some who were quite on
the other side of the street thréwing clubs at the whole
party, Montgomegx in particular, smote with a club and
knocked down, and as-soon as he could rise and take up )

- his firelock, another club from a'far.struck his breast
or shoulder, what could he do? Do you expect he should
behave 1ike a Stoick Philosopher lost in Apathy? Patient
as Eplctatus while his master was breaklng hlS leggs with
a cudge1°49 R _ . ’

Justice Trowbridge concurred with Adams: "a man is not obllged to

wait until he is kllled, or struck, before he makes use of the

. | 0
necessary means of self defence."5

¢
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L THa pight of self defense was established and thé“laws of

rature upheld—wveven for the m111tary Jghe soldlers retalned
“the same, rlghts as -6ther citizens, the natural rlght to defend
themselves 1142, x’though their lives were in danger. And even

if the Jurors thought that the attack upon them was not so severes

as to endanger their- llves then the law nonztheless reduced their
crime to that of manslaughter rather than nurder.

\ " Since the soldiers used the last extremity available in -
defending themselves their justification depended on the danger
they°faced.: The major strategical decision facing defehse counsel

therefore was how'vigorously ¥0 prosecute the town in order to

. Justlfy—TH—_Hbm1c1des, Should counsel produce ev1dence establlshlng

only the_girgumstances occuring the evening of the fatal clash or
should evidence ef prior encounters between the military and
civilians be 1ntroduced? Gage and the military\men endorsed the
latter strategy.' ’

Not only what happened on the said Night, should?%e
circumstantialiy made to appear, but also every Insult
- and Attack made upon the Troops, previdhs{thereto, with
the Pains taken by the Military to prevent Quarrells,

between the Soldiers and Inhabitants.51
On this~question the propaganda issues at the focus of ‘attention
outside the-courtroom-bonverged with those disputed in court.
Ev1denge_g§ prior encounters between the military and the in-
habltant was thought to fort;fy the present campalgn "The
counsel for the crown 1n51sted upéhhproduc1ng evidence t0\prove
the menaces of the soldlers precedlng the actlon, and the counsel
for the prlsoners consentad to 1t,~prov1ded they mlght have the

like liberty with respect to the 1nhab1tants."52 The‘w1sdom of
Q
‘ ’ ’ 2 9]
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.
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such a strategy is obvious for the'pfosecution. Had they been . {
' able to establish, as they 1ntended that thé soldiers had gone 1
out On numerous occa81ons and that evenlng in part‘cular, in

zearch of trouble with the inhabitants, the soldi

- been guilty of murder. The consequences of the(:reverse éourse, p

if pursued by the'defense, are not quite as obvio Contemporary

opinions by the ‘leading analysts.on the trials leaves us with

che impression that "establishing proof of the danger Preston , |

and his men faced meant nothing less than, 1n effect, prosecutlng

the entire town of Boston_ior assault w1th 1ntent to kill. "53 i
Available transpplpt evidence, surviving correspondence of -

- contemporaries, and the'ponclusions of grg§ept-day scholars

indicate quite clearly that the defense did not pursue such a
. . /

~

. course. The defense dggliped to produce evidence of events
leading up to the massacre and did nothrOQuce tqstimqny which
would have established the general anti~militéry ﬁood of the

town., 1Instead tleyconfined their defense to the circumstances

of the fatal evening and established that one Boston mob had

assaulted- a spéci{ic group of British soldiers and provoked'g
scuffle which resulted in the death of five civilians.

Thls course of "action met with' 1mmed1ate rebuke and has been
the subject ofF historical controversy ever since. The familiar
story, that Josiah Quincy‘attempted to prosecute the inhabitants
indirectly thréugh his examination of witnesses and that John
Adams forced him to desist with threats to withdraw‘from the case
if he did not, has been frequently citéd to support the claim that

Adams was more interested in protecting the town than his clients.

24




Uhlle the trlal was still going on there was "a Report in Town...
that one of the Council is not so falthful as he ought*to be...."5*
While Hutchlnson'was w1111ng to“dismiss the problem, attributing
% to a "d1fference in oplnlon", Dalrymple-was not.so generous.
"Tne Lawyers'have held bdck much on’the occa31on, and tho they
" are goaded on daily they do their parts but ill. "55
Contempoxary evaluations of John Adams’as an attorney are
)Jaried. As history is reinterpretedlwe find Adams first eulogized'
and: then deniérated/ Some depict rim as a‘paladin of justice, a
devoted servant. of the. court who rlsked his reputatron and future
to win acqulttais in the face of overwhelming odds.v‘
Probably nowhere in the annuals of hisfory has there
L beeq_a more splendid example of moral coorage‘than th;t
-provided by Adams and his assbciates, wﬁo‘literelly
risked eterything in the ca..use’of.just_ice\.56
At the other extreme, this lusterdous image has been tardished by .
recent eveiuations casting douot upon.Adams‘ professional integrity.
Accepting Hutchinsod's acoouht of the Adams/Quincy controversy
Hiller Zobel concludes that "in trying to do what he considered
Justice to Boston, John Adams came shockinély cdose to sacrifioing
his clients for the good of his constituency."57 -

_ A more moderate apprai;el is offered in Rogers' rhetorical
analysis of Adams' summation to the Jury ’ 3
Even if one believes that Adams delivered eome and not
all of the persuagive facts, it is still pemsible to

agree that the speech was effective. Theahpeech, however,




. N . . . * . ) 2#

,does not provide_any indication that Adams attempted to

try the clty of Boston for their. ‘part in the so- called

N ] . Boston Massacre 58

/

zvaluations, commending or condemning Adams, are all contingent
= upon the acceptance of the conclus1on that the best possible
7
defense for-the soldlers would have been to expoue the 1ntentlons :

of the 1nhab1tants and establlsh that they had a preconcerted plan

v -

. of attack,

— — 4

Several reasons fog.Adams ,refusal to pursue this strategy
« -+ have been advanced Flrst, Adams was really 1ntent on protecting
the 1nterests of the town, especlally those of h1s polltlcal ‘o
compatrlots? who mlght'well have been. tried for treason had ev1dence
i ‘of premedltatlon been advanced. Second, acqulttal was a foregone
COHClUSlon and d1d not therefore require such eV1dence. And’ third,
<" had Aaams 1ntroduced ev1dence mallgnlng the character of Boston,
the inhabitants, mlght well have retallated w1th attacks on the jury
and the defendants. Given the nature of Boston mobs in general
as well as the concerted propaganda efforts being made by the Sons

&

of leerty to project themselves as the 1n3ured party, this seems
unlikely as well as self- -defeating. ;"
These reasons, while acceptable explanations to some, leave

one with a very superficial impression of the prevailing legal®

situation. For us to adequately assess the rhetorical potentlal S
of the defensels dlscourse and evaluate their strategical choices
accordlnglyn we need to know the rhetor1cal strategles which were
:legally sanctloned and thus rhetorically feaslble as well as those

prohibited and therefore not available to counsel.

L o2
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Defehse's dilemma when aoproacheﬁ‘in this way yields a more

, eogent explanation for Adams' bh01ces. Evidence of "premeditated

, ) 5’/*J.schJ.ei‘" would have had a d1rect°bearlng upon the questlon of
‘ 2

.- ‘nether the soldlers had cause to thlnk’that they were in danger.,
Jut the questlon of whether they were Justlfled in firing on the
‘orowd given that information was- another matter.' Had John Adanms
followed the strateg§ of exooeing the town of Boston as a mob’

committed to violence, then he would have legally comprom;séd'his

s -

clients! Had the defense-proved that the town ehgineered the
fatal clash and the'soldiers wewe cognizant of this attempt to
provoke violence, then the Captain and his men "might have been

aocnsed of, recklessly entering a situation of peril without

-t suff1c1ent Just;flcatlon w59 *
' h

- Had Jéhn Adams permltted Josxah Quincy to prosecute
’ \the entire town of Bostin’for assault with 1ntent to -

B klll; the Jury mlght.have been more conv1nced that Preston-
PR . << and hlS men were in a sxtuat;on of grave perll. But that
ev1dence:depended.on provxng that everyone knew and -
exﬁected there was going to be trouble--that the people
were maklng threats and even planned v1oleno:. Preston,
60

‘ ‘as much as anyone, would'have known about the danger.

= Clearly, had such evidence been preduced Adams would have underm}ned‘

the defendants' plea of Justlflable'homlclde. One could claim the ,
[rzght of sel{ ~-defense only 1f one were not at fault. The soldiers ‘ ,
T and the inhabitants WOuld have been equally culpable ‘for the o
‘ tragedy 1f.the soldiers had knowingly entered a situation which | S

l
| L . . . . v :
E, v - was likely to result in violenge. Given the law applicable to the

. ( Y
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ir'stant case it was not rhetorically prudent for Adams'to indict

. town for its‘prior'actiopé and accord{ogly noté?is best 1lir- \
defeose. Evaluations, of the rhétorical merit ofJAdams'strateéy“
.sould reflect that the choices.he exefoizod were effectivé*J—not
tn spite of his protection of the interests of tho town--but because
of them. AS Adamo himself pred;cted we would discover that=he»had

Crood ‘Policy" as well as "sound Law“ on-his 51de.6¥

- - Although the raoicals may have won the ?ropaganda/battle ¢

cutside the courtroom, ;he.loyallsts clearly won the legalrsklrmiso.
The radicals were outmaneuvered at every turn by the skillful - - -
strategiés and~tactics of %he defense and betrayed by the ihept
e?forts.of the proseoution in airing their cause. The soldiers
received ; fair tfiél and a just verdict and the town had.been,
enlightened on the "laws against Riots, Routs, and.uniawful

. : / :
assemblies." ) - ‘

The larger issues of the cause were not resolved and even

/
A

% after the aoqqittais the propaganda value of the incident was not

o
curbed.. In a series-of scathing articles in the Boston Gazette,

Samuel Adams, under the pseudonym of Vindex, denounced the juries'
- ’ %/ A .
verdicts as well as defense arguments. The articles sought to
) ) E
. perpetuate the error that the soldiers could not justify themselves

in firing upon the people without the order of a civil magistrate.62

t In years following, the anniversary of the massacre'came to be
the occasiori for public orations which were designed to keep alive .
resentment. Buch celebrations inflamed the colonists until well

&fter the Revolution itself was over.. The addresses commemorating
N e / : .

/.
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the océasion were separately published and desseminate& throughout
*r2 colonies. After 1783, the March 5th annlversary took secor.d
.place to celebratlons of the fourth 'of July. Even after the
-ersmonial oratlons ceased, other dedlcatlons did nbf. . On May 17,
1887, out of deference t6 publlc sentiment, 'the General Court of

°ssacheusetts voted to erect a monument to the victims of King .
/-

S<reet.

. In this blcentennlal year it would be apprdbrlate to con%1der

r

dodlcatlng another monument---not to‘the victims of’ the Buoton

Massacre-~but to John Adams and Josiah Quincy%‘who upon closer

reflection of their rhetorical efforts, merit stch veneration.

a
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